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Before: Sentelle, Randol ph and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Pernell Sumin was convicted
after a jury trial of one count of conspiracy to distribute and
possess with intent to distribute 500 grans or nore of cocaine
base in violation of 21 U.S.C. ss 846, 841(a)(1l) and
841(b)(1)(B)(ii); wunlawful distribution of 5 granms or nore of
cocai ne base in violation of 21 U S.C s 841(a)(1)(B)(iii); and,
unl awful distribution of 500 granms or nore of cocai ne and
ai ding and abetting, in violation of 21 U S.C. ss 841(a)(1),
841(b)(1)(B)(ii) and 18 U.S.C. s 2. Sumin appeals, arguing
that the Government inperm ssibly introduced evidence rel at-
ing to his "prior bad acts" and inproperly bol stered the
credibility of its paid informant. Sumin also argues that his
convi ctions should be overturned because the evidence pre-
sented at trial established entrapnent as a matter of |aw
Finding no nmerit to Sumin's argunents, we affirmhis convic-
tions.

|. Facts

The parties agree that appellant Sumlin and Kevin Goode
first nmet in the spring of 1998 when they both worked in the
same downtown D.C. office building. Goode, having pleaded
guilty to a drug offense in 1997, was cooperating with the
DEA on various drug investigations. Beyond that, the par-
ties' versions of the events leading to Sumin's arrest differ
somewhat. According to the governnent, Sumin told Goode
in md-1998 that he was involved in the drug trade and that
he had a drug connection in Indiana, one "M ke Turio," who
supplied himwi th cocaine. Al so according to the govern-
ment, Sumin told Goode that he had "purchased a kil o" of
cocai ne, and had nentioned his drug source to Goode on at
| east two subsequent occasions.

In the spring of 1999, with the assistance of CGoode, the
DEA began investigating Sumin and his purported connec-
tion in Indiana. In late March or early April of that year, the
DEA directed Goode to contact Sumlin. Goode did so, and on
April 2, 1999, Goode and Sum in made arrangenents for
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Sumin to sell 62 granms of cocaine to Goode. That night,
Suml i n, Goode, and undercover |aw enforcenent officer Per-

cel Alston (posing as Goode's cousin) net in a Maryland
restaurant to conplete the transaction. At the time of the
nmeeting, however, Sum in indicated that the cocai ne had not
yet been converted into crack and that he needed to neet

with his "source.” Sumin left the restaurant and did not
return. However, in a conversation with Goode the foll ow ng
day, the two nmade arrangenents to conplete the transaction
Thus, on April 6, 1999, Sumin sold 62 granms of crack cocaine
to Goode and Al ston for $2100. During this drug sale, Sumin
di scussed "M ke" and his own travel to Indiana. After the
sale was conpleted, Sumin told Al ston and Goode that he

had an additional kilogramof cocaine to sell and that Goode
and Al ston should contact himif they needed any additiona
cocai ne. Goode and appel | ant subsequently arranged a dea

for SumMin to sell five kilograns of cocaine for $125, 000.
Sum i n asked an acquai ntance, Daniel Cayton, to supply the
cocai ne for the upcom ng sale. dayton provided four kil o-
grans of cocaine to Sumin, who then nmet with Goode on

April 15, 1999. After giving the cocaine to Goode, Sumin was
arrested.

Prior to trial and over Sumin's objection, the court ruled
that the government could introduce, under Federal Rule of
Evi dence 404(b), evidence that Sumin pleaded guilty to drug
trafficking in 1989, and had engaged in uncharged drug
transactions in 1998. This latter evidence, according to the
government's proffer, would include testinony from d ayton
that he and Sumlin had engaged in prior cocaine transactions
toget her in amounts ranging fromni ne ounces to a kil ogram
as well as evidence from Goode regarding Sumin's state-
ments that he was involved in drug trafficking. The govern-
ment al so introduced at trial--wthout objection--statenents
fromSumin regarding his experience as a drug deal er
testinmony from Goode el aborating and interpreting Sumin's
statenments regarding his Indiana contact, Mke; and, testi-
nmony from DEA Agent M chael Dukovich regarding the
DEA's investigation into a possible drug source in Indiana.
The governnent al so introduced, again w thout objection
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testimony from DEA Agent Al bert Perry regardi ng Goode's
record for assisting the DEA in other drug investigations.

Sumin testified in his own defense that he was an unwilling
participant in the drug sales and that Goode called him
between 40 and 50 tines before he agreed to participate in
the transactions at all. Sumin also testified that he only
| earned of Clayton and C ayton's drug connections through a
friend, that he lied to Goode and Al ston about his drug
connections during the April 6 drug deal, and that he acted
like a drug dealer for "safety reasons.” Sumin further
testified that he was unfamliar with the drug jargon used by
Goode and Al ston, and produced a witness (his wife) who
testified that he | acked the overt signs of participation in the
drug trade such as expensive cars and clothing. Finally,
Sumin testified that he nade up the story of "Mke," his
al | eged drug source.

On appeal, Sumin chall enges his convictions on grounds
the trial court erred in allow ng testinmony from Goode and
Agent Dukovich regarding "M ke" and the DEA s investiga-
tion into an Indiana drug source, as well as testinony from
Agent Perry regardi ng Goode's record for assisting the DEA
Sum in al so argues that he was entrapped, as no reasonabl e
jury coul d have concl uded that he was predi sposed to commt
the crimes for which he was convicted. W address, and
di sm ss, each of his argunents in turn

I1. Analysis
A. Rule 404(b) Evidence

Prior to trial, the governnent filed notice of its intent to
present, under Fed. R Evid. 404(b), "other crinmes evidence."
See Governnent's Notice of Intent to Introduce Qther Crines
Evi dence Pursuant to Federal Rule of Evidence 404(b), Unit-
ed States v. Sunmin, C. No. 99-164 (RAR) (D.D.C. Jan. 5,
2000). "QOher crimes evidence" is adm ssible under Rule
404(b) if it is relevant, probative of a material issue other than
t he defendant's character, and nore probative than prejudi-
cial. See United States v. Mathis, 216 F.3d 18, 26 (D.C. Gir.
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2000); see also United States v. Bowie, 232 F.3d 923, 930

(D.C. CGr. 2000). In addition, such evidence is adm ssible

only if all of the evidence at trial is "sufficient to support a
jury finding that the defendant committed the other crime or
act." Bowie, 232 F.3d at 930 (citing Huddl eston v. United
States, 485 U.S. 681, 689-90 (1988)).

The Covernnent intended to introduce evidence of Sumin's
past gquilty plea to drug distribution in 1989, and his un-
charged participation in drug trafficking during 1998. At a
hearing before the district court, the Governnent proffered
the testi nony of C ayton, who would testify about his direct
participation with Sumin in past drug transactions, and Kev-
i n Goode, who would testify about conmments Sumlin nmade
i ndicating his involvenent in the drug trade. Over Sumin's
objection, the district court ruled in favor of allow ng the
testinmony, subject to Sumiin renewing his objection at trial
At trial, the government introduced its proffered evidence,
but Sumin did not renew his objection

Sum in now argues that the district court abused its discre-
tion and conmtted prejudicial error in admtting certain
"ot her crimes evidence" through the testinony of Goode and
DEA Agent M ke Dukovich. Specifically, Sumin argues that
in granting the Governnent's notion to introduce testinony
under Fed. R Evid. 404(b), the district court ruled only that
t he Governnent could introduce evidence concerning 1) Sum
lin"s guilty plea to crack cocaine distribution in 1989, and
2) evidence that Sumin received and sold crack cocaine in
1998. Sumin asserts that the district court wongly all owed
testinmony from Goode concerning Sumin's alleged association
with "M ke Turio," and testinmony from Agent Dukovi ch con-
cerning an open investigation in Indiana as to a possible
source of drugs. Because the Governnent's proffer at the
heari ng made no nmention of "M ke Turio" or of Sumin's
al | eged connection to Indiana, Sumin argues that it was error
for the district court to admt this evidence at trial. Sumin
contends that it was this particular evidence that caused a
jury to conclude that he was engaged in drug trafficking.
Therefore, he clainms he was prejudiced by its adm ssion

Page 5 of 13



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #00-3056 = Document #637321 Filed: 11/09/2001

The CGovernnent, however, argues that although Sumin
objected to its proffered evidence at the hearing before the
district court, he did not object to its introduction at trial
Accordingly, the proper standard of reviewis one of plain
error, not abuse of discretion. The Governnment continues
that even if it was error for the district court to adnmt the
testinmony, Sumin did not suffer any prejudice fromthe
adm ssion of the testinony because additional, unobjected-to
evi dence was adnmitted such that a jury could have concl uded
that he participated in drug trafficking.

We agree with the Governnent that even if it was error for
the district court to admt the challenged testinony, Sunmin is
not entitled to renedial action. W note that our analysis
remai ns unchanged whet her we apply the nore | enient abuse
of discretion standard, as suggested by Sumin, or the |less
forgiving plain error standard, as suggested by the CGovern-
ment. This is so because both standards require a finding
that the district court's error affected the defendant's sub-
stantial rights. See Fed. R Cim P. 52; see also United
States v. O ano, 507 U S 725, 731 (1993). Thus even assum
ing error, Sumin has nonetheless failed to establish that the
adm ssion of both Goode's and Agent Dukovich's testinony
"affected the outconme of the district court proceedings.”
ad ano, 507 U. S. at 734.

First, Sunmlin does not contest the district court's decision

to allow Clayton's statenents regarding Sumin's experiences
as a drug dealer. He concedes that these statenents are

adm ssi bl e under Federal Rule of Evidence 801(d)(2) as party
adm ssions. This unchal |l enged evi dence includes Clayton's
testinmony that Sumlin said he was involved in the drug trade,
that he "was receiving about a "ki'[logran] a week to a week
and a-half," and that he had a "connection through Indiana"
for receiving drugs. Mreover, Goode's unchallenged testi-
nmony includes Sumin's adm ssions that he had a drug suppli-
er in Indiana named M ke Turio. Yet Sumin argues that it
was Goode's unsupported expl anation of his relationship with
M ke Turio at trial that caused the jury to find that he was
involved in drug trafficking. This challenged evidence, how
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ever, pales in conparison to Sumin's own damagi ng adm s-
sions regardi ng his past involvenent in drug trafficking. Any
error in admtting Goode's testinmony was harm ess.

Second, Sumin challenges Agent Dukovich's testinony con-
cerning an open investigation into an Indiana drug source.
Specifically, Sumin argues that because the DEA never
established a connection between Sumin and | ndiana or M ke
Turio, it was error for the district court to adnmt Agent
Dukovi ch's testinmony concerning the DEA's investigative ef-
forts in Indiana. FError results, Sumin argues, because
"[ol]nly with the addition of [Agent] Dukovich's testinony that
a person in Ft. Wayne [Indi ana] was under DEA investiga-
tion did the allegations beconme sufficient for a jury to con-
clude"” that Sumin was involved in a drug trafficking conspir-
acy. This argunment lacks nmerit. Wether Sumin received
drugs fromlndiana or India nmakes no difference. The
unchal | enged evi dence easily established that Sumin and
Cl ayton received and distributed drugs in 1998. From where
or fromwhomis of little consequence. Mbreover, defense
counsel succeeded at trial in showi ng that the DEA never
confirmed a rel ationship between Sumin and M ke Turio.

Agai n, even assunming it was error to admt Agent Dukovich's
testimony concerning the DEA' s investigation in Indiana,
Sumin did not suffer prejudice. Because Sumin has not
established prejudice, he is not entitled to relief.

B. Bol stering

Sumin next asserts that the district court erred by admt-
ting DEA Agent Perry's testinony regardi ng Goode's cooper -
ation with the DEA in previous drug investigations. Sumin
argues that this evidence was irrelevant, inproper "bolster-
ing" nore prejudicial than probative, and should not have
been admtted.1 W disagree.

1 Although Fed. R Evid. 608(b) explicitly deals with "bol stering"
appel I ant expressly is not relying on that rule, on the theory that
the evidence in this case is not "extrinsic" within the neaning of the
rule. Wthout regard to whether Sumin's understanding of the
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Here Sumin and the Governnent agree that the district
court's decision to admt Agent Perry's testinony is reviewed
for plain error because Sumin did not object to its introduc-
tion at trial. Fed. R Cim P. 52(b); United States v.
Spriggs, 102 F.3d 1245, 1257 (D.C. Gr. 1996). As used in
Rule 52(b), " '"[p]lain" is synonynous with 'clear' or, equiva-
lently, "obvious.' " dano, 507 U S. at 734. In determning
whet her an error is "plain,” we recognize that "[a]t a m ni-
mum [a] court of appeals cannot correct an error pursuant to
Rul e 52(b) unless the error is clear under current law " 1d.
The plain error nust also affect "substantial rights.” 1d.
Usual Iy, an error affecting substantial rights is one that is
prejudicial, or, in other words, one that "affected the outcone
of the district court proceedings.” 1d. A decision to correct
such an error, however, remains within our "sound discre-
tion," which "should not [be] exercise[d] ... unless the error
seriously affect[s] the fairness, integrity, or public reputation
of judicial proceedings.”" Id. at 732 (internal quotations omt-
ted). Under this standard of review, the district court's
decision to admt testinony concerning Goode's prior coopera-
tion with the DEA was not error, plain or otherw se, and
certainly did not affect the outcone of the district court
pr oceedi ngs.

Sumin's first challenge to Agent Perry's testinony is that
it was irrelevant under Fed. R Evid. 401. This challenge
need not detain us long. Evidence is relevant if it has "any
tendency to make the exi stence of any fact that is of conse-
guence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence." Fed. R
Evid. 401. In United States v. Smith, 232 F.3d 236 (D.C. Cir.
2000), we dismi ssed a rel evance chall enge under simlar cir-
cunst ances on grounds that the fact a paid informant "has
informed and testified truthfully in the past under his plea
agreement certainly bears on his response to simlar pres-
sures and tenptations in the present.” I1d. at 241. Finding

meani ng of the rule is correct, we have anal yzed the record in the
terns of rel evance and prejudice asserted by himin his brief.

opinion>>
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no reason to depart fromour reasoning in Smith, we reject
Sumin's claimthat Perry's testinony was irrel evant.

W interpret Sumin's next challenge as one of inproper
"bol stering" under Rule 608(b). Rule 608(b) states that

[s]pecific instances of the conduct of a witness, for the
pur pose of attacking or supporting the witness' credibili-
ty, other than conviction of crine as provided in rule 609,
may not be proved by extrinsic evidence. They nmay,
however, in the discretion of the court, if probative of
trut hf ul ness or untruthful ness, be inquired into on cross-
exam nation of the witness (1) concerning the w tness
character for truthful ness or untruthful ness, or (2) con-
cerning the character for truthful ness or untruthful ness
of another wi tness as to which character the wtness
bei ng cross-exam ned has testified.

Fed. R Evid. 608(b). The testinony to which Sumin now
objects includes statenents from Agent Perry that Goode had
assisted the DEA in other investigations that resulted in
nunerous arrests. This testinmony, however, followed Sum

lin"s efforts to i npeach Goode's credibility by questioning the
arrangenents of his plea agreenent with the DEA. Certain-

ly, revealing a witness' bias is an acceptabl e nethod of
attacking a witness' credibility. See United States v. Abel
469 U S. 45, 50-52 (1984). Equally acceptable, though, may

be testinmony that tends to rebut bias. In Snmth, we recog-

ni zed that our sister circuits did not agree on "the point at
whi ch i npernissible 'bolstering’ ends and pernissible use of
past cooperation to rebut bias begins.” 232 F.3d at 242. W
did, however, identify the threshold question under Rule

608(b) as: "For what purpose has the prosecution offered the
extrinsic evidence?" Id. |If offered only to bolster an infor-
mant's credibility, the extrinsic evidence is barred by Rule
608(b). See United States v. Taylor, 900 F.2d 779, 781 (4th
Cr. 1990). |If offered for an alternate and legiti mate reason
"such as '"to justify a cooperation agreenent [or] rebut allega-
tions of bias,' the evidence falls outside Rule 608(b)'s narrow
confines.” Smth, 232 F.3d at 242 (quoting United States v.
Lochrmondy, 890 F.2d 817, 821 (6th Cir. 1989)).
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In the present case, we do not know for what purpose the
Government introduced Agent Perry's testinony. As in
Smith, defense counsel failed to object to the testinony at
trial, thus preventing the prosecution fromjustifying or ex-
plaining its purpose for introducing the testinony. Perhaps
the Governnent offered the evidence to rebut allegations of
bi as; perhaps not. Under the plain error standard, with the
possibility that the Government introduced Agent Perry's
testinmony to rebut allegations of bias, and the "anbiguity in
the case law' that results fromthe "hazy" |ine between
perm ssi bl e and i nperm ssi bl e uses of "bol stering,” we cannot
find that the district court's adm ssion of Agent Perry's
testinmony, if error at all, was obvious, or that it affected
substantial rights of the defendant. See Smith, 232 F.3d at
243.

Even if it was error to introduce Agent Perry's testinony,
the ultimate outconme renmai ns unchanged. Under the plain
error standard, Sumlin nust show that the introduction of
Agent Perry's testinmony was error that "affected the outcone
of the district court proceedings.”" dano, 507 U S. at 734.
In considering this standard, we are mindful that a court
shoul d i nvoke the plain error exception "sparingly" to remedy
only "particularly egregious errors” that adversely affect the
"fairness, integrity or public reputation of judicial proceed-
ings." Smith, 232 F.3d at 243 (internal quotations omtted).
Wth the great weight of the evidence against Sumin before
us, in particular his own danagi ng adm ssions, we fail to see
how t he introduction of Agent Perry's testinony could have
affected the outcone of Sumlin's trial. Because Sunmin did
not suffer prejudice as a result of Agent Perry's testinony,
his chal l enge nmust fail.

Sum i n next argues that Agent Perry's testinony, even if
adm ssi bl e, should have been rejected under Federal Rule of
Evi dence 403. This rule states that,

[a]l though rel evant, evidence may be excluded if its
probative value is substantially outweighed by the danger

of unfair prejudice, confusion of the issues, or nisleading
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the jury, or by considerations of undue del ay, waste of
time, or needl ess presentation of cumul ative evidence.

Fed. R Evid. 403. Sumin argues that Agent Perry's testi-
nmony was unduly prejudicial and should therefore have been
excluded. This challenge al so need not detain us |ong be-
cause we again review for plain error. Wen faced with this
guestion before, we noted that "[i]t is difficult to inagine a
Rul e 403 chal l enge that could nmeet [the plain error] standard,
for Rule 403 contenpl ates the thoughtful consideration of the
trial court and | eaves the admi ssion of evidence to the sound
di scretion of the trial judge.” United States v. Boney, 977
F.2d 624, 631 (D.C. Gr. 1992). The facts of this case do not
stretch our imagination to the extrenmes contenpl ated by the
Boney court. Instead, the facts here are quite simlar to
those in Smith. The Governnment's evidence tended to dem
onstrate that Goode had cooperated with the Governnent in

the past, and to rebut Sumin's allegations that Goode was

bi ased. |Its probative value, then, was high. The prejudice
conpl ai ned of, however, is unclear. Even w thout Agent
Perry's testinony, the evidence against Sumin was sufficient
to support his convictions. Therefore, based on our decision
in Smith, our recognized deference to a trial court's Rule 403
determ nati ons, and our agreenment with the Third Circuit

that "[i]f judicial self-restraint is ever desirable, it is when a
Rul e 403 analysis of a trial court is reviewed by an appellate
tribunal,” we find that the district court's adm ssion of Per-
ry's testinony was not plainly nore prejudicial than proba-
tive. Boney, 977 F.2d at 631 (quoting United States v. Long,
574 F.2d 761, 767 (3d Gr. 1978)).

C. Entrapnment
Sumin's final argunment is that the evidence presented at

trial established entrapnent as a matter of law. W dis-
agree. A successful entrapnent defense requires two el e-

ments: "governnent inducenent of the crine, and a | ack of
predi sposition on the part of the defendant to engage in the
crimnal conduct." Mathews v. United States, 485 U S. 58, 63

(1988). Thus, a defendant nust first show that he was
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i nduced by the governnent to conmit a crine that he would

not have otherw se committed. See id. at 62-63. A defen-
dant will succeed at this step if he "comes forward with sone
evi dence of government” inducenent. United States v. Burk-
ley, 591 F.2d 903, 913 (D.C. Cr. 1978) (enmphasis added). |If
successful at this stage, then the burden shifts to the govern-
ment "to disprove entrapnment by denonstrating beyond a
reasonabl e doubt that the defendant was predisposed to

commt the crine." United States v. Budd, 23 F.3d 442, 445
(D.C. Cr. 1994); see also United States v. Neville, 82 F. 3d
1101, 1107 (D.C. Gr. 1996).

Under this approach, "the jury, and not the judge, deter-
m nes whet her the defendant has carried the burden of
denonstrating that there is sone evidence of inducenent and,
if so, whether the governnent has nmet its burden of proving
predi sposition.” Budd, 23 F.3d at 445; see also United
States v. Whoie, 925 F.2d 1481, 1483 (D.C. Cr. 1991). In this
case, the jury considered testinmony on both inducenent and
predi sposition. Gven that the jury found Sumin guilty, we
cannot know whet her the jury based its verdict on a finding
that Sumin was not induced, or, if he was, that he was
nonet hel ess predi sposed to commit the crine. W therefore
"focus[ ] on the predisposition issue" and uphold the jury's
verdict if, viewing the evidence in a light nost favorable to
the Governnent, "a reasonable jury could have found that the
Gover nment proved beyond a reasonabl e doubt that the de-
fendant was predi sposed to commt the crime." Neville, 82
F.3d at 1107.

Recogni zi ng that predisposition is "the principal elenment
the defense of entrapnent,” United States v. Russell, 411
U S. 423, 433 (1973), we focus "upon whet her the defendant
was an 'unwary innocent' or, instead, an 'unwary crimnal’
who readily availed hinself of the opportunity to perpetrate
the crime.” Mathews, 485 U S. at 63. The Governnent nust
therefore prove a "state of mnd which readily responds to
the opportunity furnished by the officer or his agent to
commit the forbidden act." Burkley, 591 F.2d at 916 (inter-
nal quotations omtted). In evaluating a defendant's predis-
position, we ook to all of the events surrounding the ultimte
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conmi ssion of the crime. See United States v. Kelly, 748
F.2d 691, 699 (D.C. Cr. 1984).

Viewi ng the evidence in a light nost favorable to the
Governnment, we find sufficient evidence to support a jury's
finding that Sumin was predi sposed to commit the crines for
whi ch he was convicted. For exanple, the jury considered
evi dence that Sumin had pled guilty to selling crack cocai ne.
The jury al so considered evidence that showed Sunmlin en-
gaged in at least four, and as many as seven, prior drug
transactions with Cayton during 1998. Mreover, Sunmin's
own adm ssi ons show "he had been dabbling a little in the
[drug trafficking] game,” that "he was receiving about a
"ki[logran]' a week to a week and a-half," and that "he had a
connection through Indiana.” The jury also heard evidence
that Sumin told Goode and Al ston during the April 6 drug
sal e that he could supply themw th whatever anount of
drugs they needed. During this same drug sale, Sumin told
Goode and Al ston that he had a "whole brick," or kilogram of
additional cocaine to sell. W find this evidence nore than
sufficient for a reasonable jury to find beyond a reasonabl e
doubt that Sumin was predi sposed to sell cocai ne.

Sumin's assertions that he was "reluctant,” unfamliar with
drug jargon, and | acked overt signs of participation in the
drug trade fail to convince us that the jury's verdict was
unreasonable. At best, Sumlin was an unwary crimnal. See
Mat hews, 485 U.S. at 63. Unwariness, however, does not
precl ude predisposition. W conclude, as did a reasonable
jury, that the Government proved beyond a reasonabl e doubt
that Sumin was predi sposed to commit the crines for which
he was charged and convi ct ed.

I1'l. Conclusion

For the foregoing reasons, appellant's convictions in the
district court are affirned.
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